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Introduction

Whilst an officer should always endeavour to inspect a dwelling comprehensively, that does
not mean that every deficiency/hazard must be dealt with using Part 1 Housing Act 2004
(HA 2004) provisions.

There are other legal provisions available, and it may be more practical to use these. The
remaining hazards — if any — can then be dealt with under Part 1.

Envir onmental Protection Act 1990

Care must be taken in the use of Section 80 Environmental Protection Act 1990, in view of
the Court of Appeal judgement in R v Bristol City Council ex parte Everett. As a result of
that judgement it is still possible to argue that the following defects cause hazards which
can result in disease or ill health and so can be ‘injurious prejudicial to health’ for the
purposes of the Statutory Nuisance provisions:

Inadequate thermal efficiency

Inadequate means of ventilation

Defective flues to, or defective gas or solid fuel appliances

Lead water pipe work

Old lead paintwork

Old and deteriorating material containing asbestos fibres

Inadequate measures to prevent access by pests

Features allowing harbourage of pests

Badly designed kitchen, bathroom and WC compartments making cleaning difficult
Inadequate space for storage of household waste

Lack of or poorly designed or maintained food preparation facilities, such as work
tops and sinks

Lack of or inadequate, provision for safe food storage
Lack of or defects to, personal washing facilities

Lack of or defects to, sanitary accommodation

Lack of or defects to, waste pipes or drains

Lack of a safe and wholesome supply of water
Inadequate provision of artificial lighting

Notel: The assessment of premises — which needs to be a whole dwelling assessment - still
requires determination as to whether the effect of any defect means that there is a likelihood of an
injury to health from the hazards caused by the above defects. If an injury to health is only possible
rather than likely to occur, then the premises would not be a Statutory Nuisance.

Note 2: It is the health limb of the Statutory Nuisance provisions that is being used in this context.
In order to satisfy the health limb, premises must be in such a state that they are injurious or likely
to cause injury, to health. It may be necessary to give informed expert evidence to assist
Magistrates. The evidence of EHOs, housing officers or surveyors, for example will be accepted as
expert evidence, if they have the relevant experience. On occasions, other experts may also be
required to give evidence. It is essential when selecting an ‘expert’ to give evidence relating to
health risk, that that persons experience, credentials and understanding of an experts witness’s
role is carefully examined.




Building Act 1984 Section 59

The Building Act 1984 Section 59 can be used to deal
with unsatisfactory provision for drainage i.e. drains, soil
pipes, rain water pipes, spouts, sinks or other necessary
appliances, which are insufficient; and drains, soil pipes,
rain water pipes, spouts sinks or other necessary
appliances which are prejudicial to health or a nuisance.

Building Act 1984 Section 60

The Building Act 1984 Section 60 can be used to deal with rainwater pipes being used for
foul waste, soil pipes from water closets not properly ventilated and surface water pipes
acting as vents to foul drains or sewers.

Building Act 1984 Section 64 (1)

The Building Act 1984 Section 64 (1) can be used to deal with separate dwellings which are
without sufficient closet accommodation.

Building Act 1984 Section 64 (1) (c)

The Building Act 1984 Section 64 (1) (c) can be used to deal with water closets in separate
dwellings, which are prejudicial to health or a nuisance and require reconstruction (e.qg.
replacement).

Public Health Act 1936 Section 45

The Public Health Act 1936 Section 45 can
be used to deal with closets prejudicial to
health or a nuisance, but not requiring
reconstruction (i.e. requiring repairs or
cleansing). Note: It is suggested that the
word closet could include the structure in
which the appliance is housed!



Building Act 1984 Section 84

The Building Act 1984 Section 84 can be used to deal with any yard appurtenant to a
house, or a passage giving access to a house (so long as it is not repairable by the
inhabitants at large as a highway) which is not so formed, flagged, asphalted, or paved or
provided with such works on, or below its surface, as to allow satisfactory drainage of its
surface or subsoil to a proper outfall. *This provision does not apply to a garden path.

Public Health Act 1961 Section 17 (1)

The Public Health Act 1961 Section 17 (1) (as
substituted by Section 27 (Miscellaneous
Provisions Act 1981)) can be used to secure
repair of a water closet, waste pipe, or a drain
where the cost of the repair will not exceed £250.
A minimum 7days notice is required. There is no
appeal and no penalty for non compliance.

Public Health Act 1961 Section 17 (3)

The Public Health Act 1961 Section 17 (3) as substituted by Section 27 Local Government
(Miscellaneous Provisions Act 1982) can be used to remedy a stopped up drain, water
closet, waste pipe or soil pipe. Notice can be given to remedy within 48 hours.

Building Act 1984 Section 70

The Building Act 1984 Section 70 can
be used to secure the provision of
sufficient and suitable accommodation
for the storage of food in a house, or
part of a building that is occupied as a
separate dwelling.

Building Act 1984 Section 74

The Building Act 1984 Section 74 can be used where a building or a structure or part
thereof, is in such a state as to be dangerous but immediate action is not necessary. In this
case the Council can apply to the Magistrates Court for an Order against the owner to
execute works to remove the danger. If the owner fails to comply the Council can execute
works in default.



e.g. this power might be used where an outbuilding is in a dangerous condition but collapse
IS not imminent.

* Where it is evident that a structural engineering assessment is necessary the matter
should be referred to Building Control for their attention.

Building Act 1984 Section 78

The Building Act 1984 Section 78 can be used where a building or a structure or part
thereof is in such a state as to be dangerous and immediate action is necessary. The
Council can take steps to remove the danger. NB. There is no power to carry out works
other than remove the danger. Where reasonably practicable the Council gives notice to
the owner and occupier within 7 days of executing the work.

Examples where this power might be used are falling slates, extremely loose glazing from
windows, very loose bricks about to fall, dangerous chimney stacks and TV aerials etc.

* Where it is evident that a structural engineering assessment is necessary the matter
should be referred to Building Control for their attention.

Prevention of Damage by Pests Act 1949

Prevention of Damage by Pests Act 1949 can be
used to require steps to be taken for the
destruction of rats or mice, or otherwise for
keeping the ‘land’ free from rats or mice. “Land”
includes any building or part of a building. Notice
can be served requiring the application to the land
of any form of treatment and/or the carrying out of
any structural repairs or other works. Powers
might be used to proof buildings and remove
accumulations that might provide harbourage/
sustenance for rats and mice whether or not there
is an existing infestation.

Housing Act 1985 Section 352

The Housing Act 1985 Section 352 notices, and work in default powers can still be used for
Means Of Escape and other Fire Precautions requirements in Section 257 (HA 2004)
HMO's, until October 2008.

Note: Clearly a number of defects that are commonly found in Private Rented Sector
accommodation could be dealt with using either Environmental Protection Act Notices or one or
more of the sections in the Building Act, Public Health Acts or Prevention of Damage by Pests Act.
A judgement in each case will need to be made as to which options are most sensible.



If after using any of the above pieces of legislation to remedy deficiencies in a dwelling
there are remaining hazards which in the professional judgement of the case officer are in
need of attention, then an HHSRS assessment will be appropriate followed by enforcement
action under Part 1 of the Housing Act 2004. If the original visit to the dwelling did not
entail a full and complete inspection then a further visit must be programmed for some time
in the future according to the seriousness of the hazards.

Note: All the above legal provisions can be applied in HMOs or dwellings within HMOs, but in
addition officers should also consider using the relevant set of Management Regulations (The 2007
Regulations for an HMO where the house has been converted into flats and 2006 Regulations for
any other HMO) to secure improvements. Where there are very serious contraventions prosecution
of the manager should be considered.
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